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Hon. D. H. Utley Opinion No. V-173
County Auditor
Clay County Re: Authority of the Commis-
Henrietta, Texas sioners' Court of Clay

- County to equip the "Clay

County Memorial Hospital”,

Dear Sir:

Your request for an oplinlon of this Department
on the above subject matter is as follows:

"Clay County citizens have donated money
and bought stook in a Hospital to be erected
in Henrietta, same being called Clay County
Memorial Hospital. The contract for erection
of this bullding has been let.

"The County Goverament has no interest
so fear., The Hospital Committee hes called
on the Commissioners' Court ror aid in equip~
pinz the iahoratory.

"GClay County has 2 contract with the
Wichita Falls Clinfc Hogpital for the care of
Cley County's indirents Hospitalization, which
in 1946 amounted to $3,400.

"The nuestion=-«Can Cl.y founty leaally
equip the ledborstory out of Fermanent Improve-
ment Fund, on a contract with said Hospital to
care for Clay Couudy's Incigents, until said
County is reimbursed for money used in-‘equip~ o~ “v-
ping seid laboratory?®

We quote from a letter of April 18th from Hon.:
A. 8. Hodges, County Julge of Clay County, in answer to
our request for additiomsl information:

"In reply to your letter of April 12 in
reference to Clay County ionvesting money in
equipment for a hospital owned by steek holders.
We have made no contraot with directors at this
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time but before we put any money into it we will
have n contract with the directors of this hospl-
tal to the effect that it will be owned by the
Qounty and the Title will be vested in the County
ahtil such tima that the County will be reimbursed
by services from the hospitel for indigent patlents.
We at this time have to make a contract with out of
Gounty hospitale to toke care of our patients vwhich
is very inconveniemt. The County proposes to pur-
chase the sa2id Laboratory equipment out of the Per-
manent Improvement Fund."

It hes been repentedly held that the Cormlission-
ers! Court is a Court of limited jurisdiction and it may
exercise only such authority as is coanferred by the Conm-
stitution and statutes of this State. We cite the follow~
ing authorities: '

Article V, Ses. 18, Tex. Const.; Art. 2351,
Rev, Civ, Stat. of Texas; Tex. Juris., Vol. 11,
pages 563-566; Bland vs. Orr, 39 3..V. 558; Nunn-
‘Warren Publishinz Company vs. Hautchinson County,
45 3.,W., 24, 651; Horg vs. Camphell, 48 3.W. 24
515: Landman va. 3tate, 97 3.%. 26 264: E1 Taeso -
County vs. Elam, 10¢ S.7y. 24, 398 Howard vs..
Henderson “ounty, 1186 3.%, 24, 2791; Tobson vs.
Marshall, 118 3.%W. 2é, 621; Mills County vs. Lam-
pasas County, 40 3.%. 404,

The authority of *he Commissioners' Court to
make a contract on the county's behelf is strictly lim-
jted to that conferred either expressly or by reasonabdble
implicetion by the Constitution and statutes of this State,
and & county may contract only in the manner an” for the
purposes provided by statute and is not bound by a con-
tract foreign to its parpesea, See Roner vs. Hall, 280
8.W. 289; H.& S.A. Rellway va. Uvalde County, 167 3.W.
Ea 3095.

The authority of the Commissioners' Court to
establish or enlarge a coumty hospital is founéd under
Chapter 5, Title 71, Art. 4478, V.C.S. The provisions
of said Artiole pertain to only county hespitals and
would not, therefore, authorize the expenditure of ooun-
.4y funds for the purpceses of equipping a hospital not
owned or sperated by the county.

We quote the following pertihent constituticnal
provisions:
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"The Leglalature shall have no power to
suthorize any ocounty, c¢ity, town or otheyr polit-
ical corporation or subdivision of the 3tate
to lend its credit or to grant publio money or
thing of value in aid of, or to any individual
association or gor oration whatsoever, . . ."
(Art. IXX, Seo. 52

"No gounty, eity, or other munioipal cor-
poraticon ghall hereaftcr become a subscriber to
the oapital of sny private corporation or asaso=-
oiation, : r‘atigp T ﬁanﬂtion

o 1n 1ny qu effeot
any obligation heretoforé unlertaken pursuant to
law.” (Art. XI, Seo. 3) {(Underscoring ours)

We know of no eonstitutional or statutory pro-
vision which would authorfize the Commissioners' Court
of Clay County toe make & contract vith the "Clay County
Memorial Bospital®, a private instituotion, vihereby. the
county obligates itaell to equip the laboratory of such
hospital, and the hoapitel obligates itself to oare for
the county's indigents until the county is reimbursed
for the expenditure of money in equipping the ladborataory
of such hospital. Moreover, it ig our opinion that the
Legiaslature is prohibited from authorizing the county
to enter into ths "joint venture" that is now under oon- .
sideration. Althourh Article 4491, V.C.S., authorizing
a county which has no city with a population of more
than 10,000 to contract viith any legally incorporrted
agsociation or hospital for the cere of the indigent
siok, said Article cannot be oconstrued to authorize a
contract which weuld violate the ahove ouoted constitu-
tional provision.

In the case of Ampt vs. Cincinnati, 35 L.R.A.
737, the Jupreme Court of Ohio congtrued the constitution-
al provisjon.of that State which is very similar to Arti-
cle III, Sec. 52, of our State Constitution. We quote
the following from said case on pp. 741-742:

"The serious questien is whether this 8 8
ia constitutional. Seetion & ef Article B8 of
the Constitution Is as followa: 'The genaeral
essembly shall never authoerize any ocounty, city,
town, or township, by vete of its cltizens, or.
otherwiae, to become a stockholder in any joint-
stock company, corporatien, or aasocolation what-
ever; or to raise money for or lean its credit
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to, or in aid of, any such company, corporation,
or association.' The full scope of this section
of the Constitution has not yet been determined
by this court. In Walker vs. Cinoinnati, 21 Ohio
8t. 15, 8 Am. Rep. 24, the oourt says: 'The mis-
chief which this section interdicts is a business
partnership between a municipality or subdivision
of the state and individuals end private corpora-
tions or associations. t forbjids the on of
public and private capital or credit.-in a enter-
Egise whatever'. In %ay!or V. Ross Gounty comrs.,
Ohio 3t. 22, the court, on page 78 says: 'And
if it should be deemed wise and economical to
authorize municipalities who own waterworks, or
ges works, to lease them'as a means for supplylng
the public needs, we know of no constitutional
impediment. But this is a different thing from
investing publie mono{ in the enterprises of others,
or fyom ajdineg them with mopey or credit. In one
oaso%othe whole proprietary interest s in the pub-
lic, and its authority is paramount, while in the
other, the reverse is true.' This sectlon of the
Constitution not only prohibits a 'businesas partner-
ship' which carries the idea of a Joint or undivided
interest, dbut it goes further, and prohibits 2 mu-~
nicipality from veing the owner of part of a proper-
ty which is owned snd controlled in part by a cor-

. poration or individual. The municipality must be
the gole owper and comptroller of thé property in
which 1% snvests itg public funds. A _pnipn of pub-

6 dnd prigate tLpds or qrefdit, each in e3id of the
oLher, 1.3 forbiduel by the Constitution. Thérs can
hbe mo Bnion of publlc &nd private funds Or cradit,
ney o hat which 18 prodused by such funds OT
gre . The xhole ovinersa anc control must be in.
the Egﬁzzc. The clty may lLease from an 1nJividuAl
or corporation any property of which it may need
the use, or having property the use of which it
does not need, it may lease the same to Oothers;

b t cannot engage in @ ernrise with an

r
or erection of s propsrty vhich, as a comoleted
10 lled_1n part by
Terseoring ours)

Under the faots submitted, Clay County would
ba contemplating the purchase of aquipment to be used by
the Clay County Memorial Hospital, a private, charitable
institution. JIn view of the foregeins authority, such a
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procedure would violate Art. III, Seo. 52, and Art. XI,
Sec. 3, of our State Comstitution in that public moneys
would be expended for the furtherance of private enter-
prise, and the county would not control the property in
which it invested its pudblic funds.

Therefore, it is our opinion that the Commis-
sioners' Court of Clay Qounty does not have the authori-
ty to make s oontraot with the "Clay Couaty Memorial Hos-
pital", a private, charitable institution, wheredby the
oounty obligates itself to equip the laboratory of such
hogpital, and the hospital obligates itself to care for
the county's indigents until the county is reéimbursed
for the expenditure of money %n equipping the hospital.

SUMMARY
The Commissioners' Court of Clay County

does not have the authority to mske a contract
“with the "Clay County Memorial Bospital", a
.private charitable isstitution, whsredby the
county abligates itself to equip the laboratory
of such hospital, and the hespital obdbligates
itself to care for the county's indigents un~
til the county is reimdursed for the expendi-
ture of money in equipping the Mospital. Seo,

52, Art. III and Sec. 3, Art, XI, Texas Consti-
tution.

Yours very truly
ATTONYEY GENERAL OF TEIAS

B, _ ﬂb)@

John Reewver
Assistant -
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